
BusinessUpdate.
SPRING 2018 INSIDE THIS ISSUE

FIRM NEWS

Investment in the future
Upcoming Corporate Events

ARTICLES
Litigation, third party rights 
Property, Is your property at 
risk from fraud?
Commercial, share option 
agreement

Investment in the future 
and growth planned at Wall 
James Chappell for 2018

Upcoming Corporate Events

Wall James Chappell is one of the first 
law firms in the region to start its own 
Solicitor Apprentice programme. The firm 
appointed Kate Morris who will undergo 
a full-time six-year apprenticeship 
programme that will lead to a full LLB 
(Hons) degree in Legal Practice and her 
qualification as a solicitor.

The Apprenticeship programme, operated 
in conjunction with the University of 
Law, offers a work-based learning route 
to qualify as a solicitor.

The firm’s previous trainee, Helen 
Washington qualified on the 15th 
January 2018. As a result, the firm will be 
also be investing in a new trainee solicitor 
to start work in September 2018.

Wall James Chappell will be hosting its 
Annual Charity Golf Day at Blackwell 
Golf Club on Thursday 21st June 2018.  
Once again, we will be raising money for 
Midlands Air Ambulance. Last year, 16 
teams entered  and we managed to raise 
over £1000 for the charity.

The firm also regularly hosts after works 
networking event which offers a great 
opportunity to network in an informal, 
relaxed environment with other local 

businesses. The event is held every two 
months.

Wall James Chappell will also be holding 
its Spring drinks reception. Last year 
the firm hosted over 70 clients and 
professional contacts from the business 
community. The event takes place at 
the Hagley road offices in Stourbridge 
and offers invitees the opportunity 
to network and relax throughout the 
afternoon.
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Kate Morris with Phil Chapman

SpringSpring
YOU ARE INVITED TO OURSpring
Reception

Join us for Drinks and Nibbles
at our offices15-23 Hagley Road Stourbridge DY8 1QWWednesday 16th May 2018Drop in between 12 noon and 3pm

RSVP by 25th April 2018by email: rsvp@wjclaw.co.uk or call 01384 371622
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LIn Chudley v Clydesdale Bank plc (t/a Yorkshire Bank) [2017] 
EWHC 2177 (Comm), the High Court set out its approach to 
the identification of third parties who can enforce contract 
terms under the Contracts (Rights of Third Parties) Act 1999 
where they are not named in the contract.

The High Court has given guidance on the approach to 
establishing whether a class of unnamed persons can enforce 
a contract term under the Contracts (Rights of Third Parties) 
Act 1999 (1999 Act). Although the comments were obiter 
dicta, they are useful as a relatively rare instance of judicial 
thinking on the 1999 Act.

The claimant investors argued that they were entitled to 
enforce terms of a contract between the defendant bank and 
an investment company. The judge held that the document 
in question was not intended to be legally binding so the 
claim failed. However, the judge held that, if there had been 
a contract the claimants would have been entitled to enforce 
it under the 1999 Act. Having reviewed previous case law, the 
judge held that:

It was permissible for a court to identify a class of claimants 
for the purposes of section 1(3) of the 1999 Act by virtue 
of a process of the construction of the express terms of the 
agreement, provided that the process of construction did not 
involve implied identification.

The same contractual term could satisfy both the statutory 
requirements for express identification of the third party 
and the intention to confer a benefit under the 1999 Act. In 
this case, reference in the document to a client account, and 
hence clients who paid into that account, would have sufficed 

to identify the claimants as persons intended to benefit from 
the contract.

The judge appears to have taken an arguably more flexible 
approach than that taken by the Court of Appeal in 
Avraamides v Colwill [2006] EWCA Civ 1533, although the 
judge insisted that his approach was not inconsistent with 
that prior authority.

For further information contact Vic Younis on 01384 371622 or 
v.younis@wjclaw.co.uk.
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High Court gives guidance on identifying 
third parties under Contracts (Rights of 
Third Parties) Act 1999

Ban on businesses charging for paying 
by debit or credit card

ARTICLES

The government introduced new rules which came into effect 
on 13 January 2018 that mean customers cannot be penalised 
for choosing to pay by card, either online or in-store.

Under the previous rules, companies should only charge 
customers what it costs them to process a debit or credit card 
payment - they should not make a profit on these surcharges. 
But customers could still be charged a percentage. The new 
rules mean all surcharges prohibited and will apply to UK 
companies selling to UK consumers. As this law is following 

an EU directive, companies across the EU will also be banned 
from charging these extra fees.

The new rules originate from the EU Payment Services 
Directive, which sets out the changes EU governments must 
make by 13 January 2018. The new rules will be enshrined in 
UK law and will therefore continue to be valid after Brexit.

For further information contact Helen Washington 
on h.washington@wjclaw.co.uk
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Is your property at risk? 
Protect yourself against property fraud
Worrying statistics have revealed that there has been a 
significant rise in fraudulent activities relating to property 
transactions. Since 2009, HM Land Registry has prevented 
a total of 254 fraudulent applications being processed. As a 
result of this Solicitors have to exercise a great deal of care 
when dealing with property transactions.

The Law Society and HM Land Registry combined efforts 
recently and issued an advice note to Solicitors to help 
eliminate property fraud. There are various methods in which 
the fraudsters are targeting Solicitor’s firms; however it is 
important to remind our clients of how they can also be 
targeted.

Anyone who owns or is in the process of buying a home could 
potentially be targeted by scams, but some homeowners are 
more at risk than others.

There are certain types of property that are vulnerable to 
property fraud and these are as follows:-
· Unoccupied properties, whether residential or commercial 
· Tenanted properties 
· High value properties without a mortgage
·  High value properties with a mortgage in favour of an 
individual living overseas 

· Properties undergoing redevelopment. 
· Unregistered Properties

How can we help and the options available 
to you?

At the beginning of the year, there was a high profile case of a 
buyer purchasing a high net worth property from the tenant 
who had posed as the legal owner. 

To help avoid this situation arising, we could register a 
restriction against the property. By registering this restriction, 
this would ensure that on the sale of a property that a 
Solicitor/Conveyancer certifies that the application is being 
made by the Seller.

Additionally we would strongly recommend that you sign up 
to the HM Land Registry Property Alerts scheme. If there is an 
application received by the Land Registry in relation to your 
property they will send you a text message alert. You would 
then need to take the necessary action. This is service is free 
and more details can be found on the Property alerts section 
of the Land Registry website.

The HM Land Registry estimates that, in 2016, there are 
around one million unregistered residential properties in 
England and Wales. If fraud is successfully perpetrated against 
an unregistered property, you would not be able to claim the 
state guarantee of title. There would be no indemnity payable. 
We could make that first application for registration on your 
behalf to reduce the possibility of you being targeted by the 
fraudster.

If you find yourself the victim of vendor fraud, taking legal 
action to recover your losses can be a complex, timely and 
expensive process, therefore prevention may turn out to be 
the best cure.

For further information please contact our Domestic Conveyancing 
team on 01384 371622.
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Share option agreement: duty of 
rationality in exercise of discretion
In Watson and others v Watchfinder.co.uk Limited, the 
court had to construe a clause in a share option agreement 
providing that the option could only be exercised with the 
consent of the company’s board.  A company (W) entered 
into a services agreement with another company (A), a 
business development consultancy. On the same date, W 
granted options over its own shares to three directors of A. 

The option agreement included the following clause: 
“The Option may only be exercised with the consent of a 
majority of the board of directors of the Company.”

When the option holders attempted to exercise the options, 
W refused to issue the shares, stating that its directors did 
not consent. The option holders sought specific performance 
of the allotment of shares.

The court held that it could not be the correct construction 
of the clause that the board had an unconditional right to 
veto the exercise of the options. If it was, the option would 
be meaningless because the grant of shares would be entirely 
within the gift of W and the position would be no different 
from when any person sought to buy shares in W. Moreover, 
the option agreement was always intended to be part of an 
overall contractual package for A and the option holders in 
relation to their relationship with W. In that context, it would 
be a commercial absurdity to conclude that objectively, one 
part of that package was in fact worthless. The option was 
a separate agreement whose only purpose was the option, 
although part of a package with the services agreement. 
This was not one of those cases where the importance of 
commercial common sense was being overstated or over-
used.

However, the clause could not be disregarded entirely. 
Although such a provision was unusual in a share option of 
this kind, which usually contained an unqualified right to 
shares provided specific conditions were met, that did not 
mean it could be ignored. It clearly purported to act as some 
sort of restriction to the right. If there was to be a limit on 
the discretion, it was now well-established that, whether as a 
matter of construction or the implication of a term, the court 
may find such a discretion was to be exercised in a way which 
was not arbitrary, capricious or irrational in the public law 
sense. This was not inevitable in every case but was clearly so 
here where there was an obvious potential conflict of interest 
as far as the existing shareholders of W were concerned, since 
the grant of further shares would dilute their own holdings or 
restrict their availability for other investors who might have 
to pay much more (Braganza v BP Shipping [2015] UKSC 17). 
The exercise of the discretion would entail a proper process 

for the decision in question, including taking into account 
the material points and not taking into account irrelevant 
considerations. It would also entail not reaching an outcome 
outside what any reasonable decision-maker could decide, 
regardless of the process adopted.

To assess whether a discretion had been properly exercised 
it was necessary to know what the target of that discretion 
was, in the sense of what the decision-maker was meant to 
be considering when deciding whether or not to exercise it. 
Here there was no clear guidance in the clause itself. There 
were two broad possibilities: either the consideration was 
essentially forward- looking or it was backwards-looking. It 
could not be said the discretion was all about whether the 
option holders would make suitable shareholders in W: the 
class of unsuitable shareholders was so narrow that there 
would not be much of a discretion for W. Instead, on the 
evidence, the target was whether A or the option holders 
had made a real or significant contribution to the progress 
or growth of W.

Here there had been no proper exercise of the discretion. 
There had been barely any considered exercise by the board 
of the discretion at all. There had been no real discussion, it 
had not focussed on the correct matters, it had proceeded 
on a mistaken view of what it was about and it was arbitrary.
It was common ground that if the discretion was subject to 
a limit, and W had failed to comply with it, the court had to 
proceed as if consent had been given under the clause. It was 
also common ground that all the formal steps required for 
the exercise of the option by the option holders had been 
fulfilled. Accordingly, the claimants succeeded in their claim 
for specific performance.

For further information contact Philip Chapman on 
p.chapman@wjclaw.co.uk
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Location
Wall James Chappell 
15-23 Hagley Road, Stourbridge  
West Midlands DY8 1QW 
Tel : (01384) 371 622 
Fax: (01384) 374 057 
www.wjclaw.co.uk
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This update is intended only to provide a summary of the law and is not a comprehensive guide. It is not intended to 
provide legal advice for specific cases. If you would like specific advice please contact a member of the team.
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